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Appellant challenges the February 2019 determination of the Board, denying release and 

imposing a 24-month hold. The instant offense involved possession of child pornography in the 

form of two digital images depicting sexual conduct by a child less than 16 years old. Appellant 

raises the following issues: 1) the Board’s decision was arbitrary and capricious because it focused 

too much on the instant offense and prior criminal history without following the statutory 

guidelines; 2) the Board failed to explain how it approached the guidelines, how it weighted the 

factors it considered, and how it reached its decision to deny parole; and 3) the Board failed to 

rebut the presumption of release created by Appellant’s receipt of an EEC. These arguments are 

without merit. 

 

As an initial matter, discretionary release to parole is not to be granted “merely as a reward for 

good conduct or efficient performance of duties while confined but after considering if there is a 

reasonable probability that, if such inmate is released, he will live and remain at liberty without 

violating the law, and that his release is not incompatible with the welfare of society and will not so 

deprecate the seriousness of his crime as to undermine respect for the law.”  Executive Law § 259-

i(2)(c)(A) (emphasis added); accord Matter of Hamilton v. New York State Div. of Parole, 119 

A.D.3d 1268, 990 N.Y.S.2d 714 (3d Dept. 2014).  Executive Law § 259-i(2)(c)(A) requires the 

Board to consider criteria which is relevant to the specific inmate, including, but not limited to, the 

inmate’s institutional record and criminal behavior.  People ex rel. Herbert v. New York State Bd. 

of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881 (1st Dept. 1983). In this case, the appellant received an 

EEC, therefore the deprecation standard does not apply here. 

 

While consideration of these factors is mandatory, “the ultimate decision to parole a prisoner is 

discretionary.”  Matter of Silmon v. Travis, 95 N.Y.2d 470, 477, 718 N.Y.S.2d 704, 708 (2000).  

Thus, it is well settled that the weight to be accorded the requisite factors is solely within the Board’s 

discretion.  See, e.g., Matter of Delacruz v. Annucci, 122 A.D.3d 1413, 997 N.Y.S.2d 872 (4th Dept. 

2014); Matter of Hamilton, 119 A.D.3d at 1271, 990 N.Y.S.2d at 717; Matter of Garcia v. New 

York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d 415, 418 (1st Dept. 1997). The 

Board need not explicitly refer to each factor in its decision, nor give them equal weight.  Matter of 

Betancourt v. Stanford, 148 A.D.3d 1497, 49 N.Y.S.3d 315 (3d Dept. 2017); Matter of LeGeros 

v. New York State Bd. Of Parole, 139 A.D.3d 1068, 30 N.Y.S.3d 834 (2d Dept. 2016); Matter of 

Phillips v. Dennison, 41 A.D.3d 17, 21, 834 N.Y.S.2d 121, 124 (1st Dept. 2007).  In the absence 

of a convincing demonstration that the Board did not consider the statutory factors, it must be 

presumed that the Board fulfilled its duty.  Matter of Fuchino v. Herbert, 255 A.D.2d 914, 914, 

680 N.Y.S.2d 389, 390 (4th Dept. 1998); Matter of McLain v. New York State Div. of Parole, 204 

A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); Matter of McKee v. New York State Bd. Of Parole, 

157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990); People ex rel. Herbert, 97 A.D.2d 

128, 468 N.Y.S.2d 881. 
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An EEC does not automatically entitle an inmate to discretionary release or eliminate 

consideration of the statutory factors including the instant offense.  Matter of Corley v. New York 

State Div. of Parole, 33 A.D.3d 1142, 1143, 822 N.Y.S.2d 817, 818 (3d Dept. 2006); Matter of 

Pearl v. New York State Div. of Parole, 25 A.D.3d 1058, 808 N.Y.S.2d 816, 817 (3d Dept. 2006); 

Matter of White v. Dennison, 29 A.D.3d 1144, 814 N.Y.S.2d 393 (3d Dept. 2006).  Moreover, the 

Board is not required to give each factor equal weight.  Matter of Corley, 33 A.D.3d 1142, 1143, 

822 N.Y.S.2d 817, 818; Matter of Pearl, 25 A.D.3d 1058, 808 N.Y.S.2d 816, 817.  The Board may 

deny release to parole on a finding that there is a reasonable probability that, if such inmate is 

released, the inmate will not live and remain at liberty without violating the law and that his release 

is not compatible with the welfare of society.  Correction Law § 805; Matter of Heitman v. New 

York State Bd. of Parole, 214 A.D.2d 673, 625 N.Y.S.2d 264 (2d Dept. 1995); Matter of Salcedo 

v. Ross, 183 A.D.2d 771, 771, 583 N.Y.S.2d 502, 503 (2d Dept. 1992); Matter of Walker v. Russi, 

176 A.D.2d 1185, 576 N.Y.S.2d 51 (3d Dept. 1991), appeal dismissed, 79 N.Y.2d 89 7, 581 

N.Y.S.2d 660 (1992). 

 

The record as a whole, including the interview transcript, reflects that the Board considered the 

appropriate factors, including: the instant offense involving possession of child pornography; 

Appellant’s criminal history including a prior conviction for attempted sexual abuse involving 

young children and failures while under community supervision; his institutional efforts including 

receipt of an EEC and completion of SOP ; and release plans to seek housing designated 

for sex offenders.  The Board also had before it and considered, among other things, the case plan, 

the COMPAS instrument, the sentencing minutes, and letters from various programs. 

 

After considering all required factors, the Board acted within its discretion in determining release 

would not satisfy the standards provided for by Executive Law § 259-i(2)(c)(A). In reaching its 

conclusion, the Board permissibly relied on the instant offense and Appellant’s criminal history 

including prior failures on community supervision. See Matter of Montane v. Evans, 116 A.D.3d 

197, 981 N.Y.S.2d 866 (3d Dept. 2014); Matter of Gutkaiss v. New York State Div. of Parole, 50 

A.D.3d 1418, 857 N.Y.S.2d 755 (3d Dept. 2008); Matter of Yourdon v. New York State Div. of 

Parole, 32 A.D.3d 1065, 1066, 820 N.Y.S.2d 366, 367 (3d Dept. 2006), lv. denied, 8 N.Y.3d 801, 

828 N.Y.S.2d 292 (2007); Matter of Bello v. Bd. of Parole, 149 A.D.3d 1458, 53 N.Y.S.3d 715 

(3d Dept. 2017); Matter of Davis v. Evans, 105 A.D.3d 1305, 963 N.Y.S.2d 485 (3d Dept. 2013); 

People ex rel. Yates v. Walters, 111 A.D.2d 839, 839, 490 N.Y.S.2d 573, 575 (2d Dept. 1985). 

The Board encouraged Appellant to further develop his employment, residential, and therapeutic 

plans for release. See Matter of Delrosario v. Stanford, 140 A.D.3d 1515, 34 N.Y.S.3d 696 (3d 

Dept. 2016). 
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In conclusion, Appellant has failed to demonstrate the Board’s decision was not made in 

accordance with the pertinent statutory requirements or was irrational “bordering on impropriety.”  

Matter of Silmon v. Travis, 95 N.Y.2d 470, 476, 718 N.Y.S.2d 704 (2000) (quoting Matter of 

Russo v. New York State Bd. of Parole, 50 N.Y.2d 69, 427 N.Y.S.2d 982 (1980)). 

 

Recommendation:  Affirm. 




